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§358.1 Applicability.

(a) This part applies to any inter-
state natural gas pipeline that trans-
ports gas for others pursuant to sub-
parts B or G of part 284 of this chapter
and conducts transmission trans-
actions with an affiliate that engages
in marketing functions.

(b) This part applies to any public
utility that owns, operates, or controls
facilities used for the transmission of
electric energy in interstate commerce
and conducts transmission trans-
actions with an affiliate that engages
in marketing functions.

(c) This part does not apply to a pub-
lic utility transmission provider that is
a Commission-approved Independent
System Operator (ISO) or Regional
Transmission Organization (RTO). If a
public utility transmission owner par-
ticipates in a Commission-approved
ISO or RTO and does not operate or
control its transmission system and
has no access to transmission function
information, it may request a waiver
from this part.

(d) A transmission provider may file
a request for a waiver from all or some
of the requirements of this part for
good cause.

§358.2 General principles.

(a) A transmission provider must
treat all transmission customers, af-
filiated and non-affiliated, on a not un-
duly discriminatory basis, and must

not make or grant any undue pref-
erence or advantage to any person or
subject any person to any undue preju-
dice or disadvantage with respect to
any transportation of natural gas or
transmission of electric energy in
interstate commerce, or with respect
to the wholesale sale of natural gas or
of electric energy in interstate com-
merce.

(b) A transmission provider’s trans-
mission function employees must func-
tion independently from its marketing
function employees, except as per-
mitted in this part or otherwise per-
mitted by Commission order.

(c) A transmission provider and its
employees, contractors, consultants
and agents are prohibited from dis-
closing, or using a conduit to disclose,
non-public transmission function infor-
mation to the transmission provider’s
marketing function employees.

(d) A transmission provider must pro-
vide equal access to non-public trans-
mission function information to all its
transmission function customers, af-
filiated and non-affiliated, except in
the case of confidential customer infor-
mation or Critical Energy Infrastruc-
ture Information.

§358.3 Definitions.

(a) Affiliate of a specified entity
means:

(1) Another person that controls, is
controlled by or is under common con-
trol with, the specified entity. An affil-
iate includes a division of the specified
entity that operates as a functional
unit.

(2) For any exempt wholesale gener-
ator (as defined under §366.1 of this
chapter), affiliate shall have the mean-
ing set forth in §366.1 of this chapter,
or any successor provision.

(3) ‘““Control” as used in this defini-
tion means the direct or indirect au-
thority, whether acting alone or in
conjunction with others, to direct or
cause to direct the management poli-
cies of an entity. A voting interest of
10 percent or more creates a rebuttable
presumption of control.
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(b) Internet Web site refers to the
Internet location where an interstate
natural gas pipeline or a public utility
posts the information, by electronic
means, required under this part 358.

(¢c) Marketing functions means:

(1) in the case of public utilities and
their affiliates, the sale for resale in
interstate commerce, or the submis-
sion of offers to sell in interstate com-
merce, of electric energy or capacity,
demand response, virtual transactions,
or financial or physical transmission
rights, all as subject to an exclusion
for bundled retail sales, including sales
of electric energy made by providers of
last resort (POLRs) acting in their
POLR capacity; and

(2) in the case of interstate pipelines
and their affiliates, the sale for resale
in interstate commerce, or the submis-
sion of offers to sell in interstate com-
merce, natural gas, subject to the fol-
lowing exclusions:

(i) Bundled retail sales,

(ii) Incidental purchases or sales of
natural gas to operate interstate nat-
ural gas pipeline transmission facili-
ties,

(iii) Sales of natural gas solely from
a seller’s own production,

(iv) Sales of natural gas solely from a
seller’s own gathering or processing fa-
cilities, and

(v) Sales by an intrastate natural gas
pipeline, by a Hinshaw interstate pipe-
line exempt from the Natural Gas Act,
or by a local distribution company
making an on-system sale.

(d) Marketing function employee means
an employee, contractor, consultant or
agent of a transmission provider or of
an affiliate of a transmission provider
who actively and personally engages on
a day-to-day basis in marketing func-
tions.

(e) Open Access Same Time Information
System or OASIS refers to the Internet
location where a public utility posts
the information required by part 37 of
this chapter, and where it may also
post the information required to be
posted on its Internet Web site by this
part 358.

(f) Transmission means electric trans-
mission, network or point-to-point
service, ancillary services or other
methods of electric transmission, or
the interconnection with jurisdictional

§358.4

transmission facilities, under part 35 of
this chapter; and natural gas transpor-
tation, storage, exchange, backhaul, or
displacement service provided pursuant
to subparts B or G of part 284 of this
chapter.

(g) Transmission customer means any
eligible customer, shipper or des-
ignated agent that can or does execute
a transmission service agreement or
can or does receive transmission serv-
ice, including all persons who have
pending requests for transmission serv-
ice or for information regarding trans-
mission.

(h) Transmission functions means the
planning, directing, organizing or car-
rying out of day-to-day transmission
operations, including the granting and
denying of transmission service re-
quests.

(1) Transmission function employee
means an employee, contractor, con-
sultant or agent of a transmission pro-
vider who actively and personally en-
gages on a day-to-day basis in trans-
mission functions.

(j) Transmission function information
means information relating to trans-
mission functions.

(k) Transmission provider means:

(1) Any public utility that owns, op-
erates or controls facilities used for the
transmission of electric energy in
interstate commerce; or

(2) Any interstate natural gas pipe-
line that transports gas for others pur-
suant to subparts B or G of part 284 of
this chapter.

(3) A transmission provider does not
include a natural gas storage provider
authorized to charge market-based
rates.

(1) Transmission service means the pro-
vision of any transmission as defined in
§358.3(f).

(m) Waiver means the determination
by a transmission provider, if author-
ized by its tariff, to waive any provi-
sions of its tariff for a given entity.

§358.4 Non-discrimination
ments.

require-

(a) A transmission provider must
strictly enforce all tariff provisions re-
lating to the sale or purchase of open
access transmission service, if the tar-
iff provisions do not permit the use of
discretion.
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